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By I. Aitkens? 


PREFATORY NOTE 


This paper presents one of a series of digests of foreign mining 
legislation and court decisions that is being prepared in advance of a 
general report relative to the right of American citizens to explore for 
minerals and to own and operate mines in various foreign countries. This °.. 
interpretation of the laws of Cuba, prepared from the best available in- 
formation in Washington, has been checked against the answers made by the 
American Ambassador, Harry F. Guggenheim, to & questionnaire of the Bureau 
of Mines transmitted through the coustesy of the Department of State. The 
assistance of the Commercial Laws Division of the Bureau of Foreign and 
Domestic Commerce in assembling material is gratefully acknowledged. 


INTRODUCTION 


The basic mining law of Cuba is contained in the basic Spanish min- 
ing decree having the effect of law December 29, 1868. This legislation 
nas remained substantially unchanged, with the exception of a fev minor 
acninistrative changes made by the present Government. These changes provide 
for the register of mines, oil wells, and. operations of such nature, and 
@lso provide for the keeping of records showing the value of minerals taken 
Out e | 


By Royal decree of April 17, 1883, the law of mines enacted for the 
Peninsula (Spain) on July 6, 1859, and the General Bases of December 29, 
1868, were declared in force in Cuba. In order to encourage the mining of 
ivon orgs in 1883 the Crom of Spain issued a royal decree to tne following 
effect: | : 


1 The Bureau of Mines will welcome the reprinting of this paper, provided 
the following footnote acknowledgment is used: “Reprinted from the 
U. S. Bureau of Mines Information Circular 6458." 

2 Rare metals and nonmetels division, U. S. Bureau of Mines. 

3 Porter, Robert P., Industrial Cube: New York end London, 1899, pp. 319~20. 
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That for a period of trenty years the mining comp&nies 
should be free from all taxes on the surface area of all claims 
of iron or combustibles; that ores of all classes should be free 
from all export taxes; that combustibles and iron ore should be 
exempted from the three per cent tax on raw materials; that min- 
ing and metallurgical companies should be free from all other 
imposts; that for a period of five years the mining companies 
should be exempt from the payment of duties and all machinery or 
materials required for working and transporting the ore; that 
vessels entering }n ballast and sailing with ore should pay a 
duty of five cents per ton navigation dues, and that vessels 
entering with cargo destined for the mining companies should 
pay $1.30 per ton navigation and port dves on all sxch cargo, 
and on the remainder of the cargo as per general tariff. 


Later, by Decree of September 28, 1914, slight changes were made in 
the mining law. The principal changes made at this time referred to test 
pits and damages resulting therefrom. On June 12, 1916, tne Lew of Labor 
Accidents was passed, and on July 31, 1917, a law was passed placing a 5 per 
cent additional tax on net income on mining property. 


The law of July 1, 1920, imposes a royalty fee of 20 cents per 
hectare on lend to which mining development rights have been granted under ° 
concession from the Cuban Government, whether these rights have been availed 
of in exploitation or not. 


The *"Gaceta Oficial" of Feb. 9, 1924, published a decree rezarding the 
collection of royalties on mining concessions in Cuba, and on May 15, 1924, 
&® law was passed further regulating State taxes as imposed by lav of 1917. 


Presidential Decree 596 of April 29, 1928, comprises regulations re- 
garding the Law of Labor Accidents, dated June 12, 1916; and Presidential 
Decree 768 of June 7, 1930, contains several amendments to the mining law of 
September 28, 1914, relating tc applications for oil concessions. 


RIGHTS OF FOREIGNERS 


Americans may freely explore and may own and operate mines on the 
same terms as Cubans. (Art. 10, Decree-Bases of Dec. 29, 1868.) It is not 
necessary to incorporate under the laws of the country, and any Cuban or 
foreigner may freely make test pits or excavations not exceeding 10 meters 
in length or depth for the purpose of discovering minerals. 


irticle 10 of the Decree Bases of 1858 reads as follows: 


Any Spaniard or foreigner may, without restriction, dig 
test pits or make excavations on land of public ownership not to 
exceed 10 meters in length or depth, for the purpose of discover- 
ing minerals. Permission shall not be required for this purpose, 
but the local authority must be informed thereof. 
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CLASSIFICATION OF MINERAL SUBSTANCES 


All useful substances of the mineral kingdom, whether found on the 
surface or in the subsoil and irrespective of origin or form in which they 
are found, are divided under the Cuban law into turee classes. 


Class 1 includes mineral products of an earthy nature, silicious 
stones, slates, sandstone, granites, basalt, limestones, gypsum, sands, 
chalks, argillaceous eerth, and in general, all building materials which 
may be quarried. 


Class 2 includes placers alluvial deposits, iron.ores including bog 
iron ore, emery; ochers (end "almagras"), slag and mine cumps (the result of 
prior workings), peat bogs? "pyritous, @luminous, magnesian and Fuller's 
earth"; saltpeter beds, phosphorites, baryta, fluorsper, eee ser kaolin, 
and Breuer 


Class 3 includes deposits of metalliferous substances, suthensres: 
pit coal, lignite, asphaltua, and mineral tars, petroleum and mineral oils, 
graphite, saline substances, including alkaline and terreo—alkeline (aleline 
earth) salts, whether in @ solid stato or dissolved in water; copperas, 
sulphur, ®nd precious stones. Subterranean waters are considered as belong- 
ing to this eroup. (Arts. 1-4, Decree-Bases of Dec. 29, 1868.) | 


OWNERSHIP - 


The State is the owner of all minerals found in the subsoil, and no 
one may dispose of them without a concession from the Government. (Art. 2, 
Lavy of July 6, 1859, and Art. 6, Decree-Bases of Dec. 29, — The orner- 
ship of the surface and the subsoil are BeprTetey 


However, fee simple ownership is possible. One may be the owner of 
both the surface and subsoil. If tha otmer of the surface obtains a con- 
cession for the minerals in the subsoil, or if the concessionnaire of the 
minerals in the subsoil acquires ownership of the surface, he thereby acquires 
fee ai ownership. 


“The soil may be private or public property, and the owner never loses 
his right thereto nor his privilege of utilizing it, except in cases of con- 
demnation. The subsoil is under the dominion of the State, and it may 
abandon the same to the public use, grant it gratuitously to the owner, or 
alienate it by means of a surface tax to individuals or Compentes requesting 
it. (Art. 6, Decree-Bases of Dec. 29, 1868.) 


article 5 (Basea) ; defines soil and subsoil as follows: 
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The soil includes the surface, properly speexing, and 
furthermore the depth to which the work of its owner may have 
attained, whether in cultivation, for building, or the laying 
of foundations, or for any other purpose other than mining. 


The subsoil extends indefinitely in depth from where 
the soil ceases. 


The substances included in Class 1, are of public use when situated on 
lands of public ownership. When on private lands, the State cedes them to the 
omer of the surface. (Art. 7, Decree-Bases of Dec. 29, 1868.) 


The substances included in Class 2, when on private lands, are re- 
served by the State to grant them to whomsoever may request their development 
if the owmmer should not work them himself; provided that the enterprise is 
declared of public utility and the owner is indemnified for the surface con- 
demned and damage caused. (Art. 8, Decree-Bases of Dec. 29, 1868.) 

The Substancés mentioned in the third class may be worked only by 
virtue of a concession granted by the Government; in that case they are con- 
sidered property separate from the soil. In cases of @ declaration of public 
utility, condemnation, or the like, proper indemnity is made. (Art. 9, 
Decree-Bases of Dec. 29, 1868.) 


PRELIMINARY PROSPECTING 


On public lands no permit to explore is required, but notice must be 
given in advance to the mayor of the locality. Explorations may not be made 
on private lands without the permission of the owner. (Art. 10, Decree- 
Bases of Dec. 29, 1858, and Art. 8, Law of July 6, 1859.) 


If the owner of the land is opposed to exploration, the prospector 
may appeal to the Governor of the Province, who can give or refuse the 
necesséry authorization. Recourse mav be hand to the President of the 
Republic against the decision of the Governor. (Arts. 21, 22, 23, 24, and 
25 of Law of Sept. 28, 1914.) However, the owner may require that the pros- 
pector give bond to pay for damages which he may cause. (Art. 26, of Law of 
Sept. 28, 1914.) - 


Article 26 of the Law of September 28, 1914, reads as follows: 


The owners of the land shall always have the right to 
require that the prospector post a bond to guarantee the pay- 
ment of any damages that may be caused by the test pits and 
the miner is further obliged to pay for all damages which he 

—~-- may subsequently cause to the property. 
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Prohibitions 


The law stipulates thet no pits shall be dug or other mining worlings 
made at a distance of less than 40 meters from a building, railroad, road, 
canal, vell, rater trough, or other public easement. Also that a distance 
of 1,400 meters from fortifications must be adhered to, unless permission is 
obtained from the military authorities. 


If public services or easenents aire affected, authority must be 
granted by the governor; and when public buildings ere concerned, permission 
must be received from the owners. (Art. 12, Law of July 6, 1859.) 


Further Exvloration 


On free lands before undertaking prospecting work more extensive and 
important than test pits - such as shafts, tunnels, ditches or excavations - 
an application must be filed in writing with the governor of the province, 
requesting permission to make explorations. (Art. 21, Law of July 6, 1859.) 
If the owmmers of gardens, orchards, and irrigated ferme through which it may 
be necessary to continue the rorks started, should refuse access, the governor 
shall zrent permission to make these explorations. (Art. 25, Law of July 6, 
1859.) 


The application for exploration or registry may be filed without fhe 
consent of the owner (art. 20, Law of July 6, 1859). However, within a 
period of 30 days, counted from the presentation of any petition for explora- 
tion or registry, the interested persons shall be obliged to snow eitier the 
consent or refusal of the owner of the land, or to declare in writing the 
date on which they asked for the authorization (Art. 28, Regulations). 


CONCESSIONS 


4 concession from the Government is necessary to mine minerals in the 
subsoil, aud application for the concession shall be made to the Governor of 
the Province. (Art. 2, Law of July 6, 1859.) Although the official granting 


Hovever, the Government may not refuse to grant a concession if there is 
sufficient free land and if all legal requirements are fulfilled. (Art. 15, 
Decree-bases of Dec. 29, 1868.) Proceedings are initiated and conducted be- 
fore the Provincial Government and the technical part is under the Bureau of 
Forests and Mines of the Province. The President of the Republic grants the 
concession. (Art. 2, Law of July 6, 1859.) | 
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Duration of Grant or Concession 


Such grants are perpetual. However, a ground rent or surface tax is 
required. (Art. 19, Decree-Bases of Dec. 29, 1868.). 


Units of Measure 


The "pertenencia" or unit of measure for mining concessions, with re- 
gard to the substances of the second and third classes, is a solid with a 
square basis of 100 meters, measured horizontally in the direction which may 
be indicated by the petitioner, and of an indefinite depth. For the first 
class, the depth stops where the workable material is exhausted. (Art. 11, 
Decree—Bases of Dec. 29, 1868.) 


Size of a Concession 


Concessions have no maximum limit of area, but they may not be less 
than four hectares - 4, O00 square meters (art. 13, Law of July 6, 1859). 


| Any number of eertenenciae over four may be granted to one person, 
provided the units forming the concession are joined without a break. All of 
them which together form one concession must be grouped in such manner that 
their continuity be uninterrupted, so that those contiguous to each other 
abut for the entire length of any of their sides. (Art. 12, Decree-Bases of 
Dec. 29, 1868. oo 


Applications _ for Mining Concessions 


To. acquire one or more mining concessions, one of two mebneds may be 
employed - namely, exploration or registration. Both in exploration and 
registration priority of an application ‘confers a preferred right to & con- 
cession (Art. 20, Law of July 6, 1859). 


Priority of Right to a Concession 


-The prospector has no prior rights for explorations which he may have 
made. (Art. 31, Law of Sept. 28, 1914.). However, priority of the request in 
the presentation of a petition gives a preferred right. If substances of the 
second class are in question, the owner is given the preferred right, if he 
binds himself to work his concession within the period which the administra- 
tion may indicate and which shall not exceed thirty days @rt. 15, Decree- 
Bases of Dec. 29, 1868.) If the same land contains substances of the second 
and third classes and it is impossible to work both at the same time, they , 
snal] be granted to the first petitioner. If this petitioner asks to exploit — 
the substances of the third class, he may extend his operations over those of 
the second class as well; but if he desires to exploit the substances of the 
second class only, when those substances are exhausted, a new concession will 
be necessary for the exploitation of the third class mineral substances (Art. 
20, Decree-Bases of Dec. 29, 1868). 
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Surveys fer Concessions 


A petition to the governor shall clearly state all the circumstances 
of the concession requested, and after the proper proceedings have deen. 
instituted as prescribed by the regulations, the governor shall order that 
the concession be surveyed (Art. 15, Docree-Bases of Dec. 29, 1868). : 


No survey shall be made unlees some mineral substances of the three 
classes described above have been discovered, and according to the opinion of 
the engineer, the petitioner is not including property for which a previous 
ee of the governor shcvld have been cbtained. (Art. 29, Law of July. 5 


If upon examination of the petition it is founée that oer re- 
quirenents have veen performed, the engineer shall immediately survey the 
claim or claims according to the surface plan. 


RIGHTS CF SURFACE OWNERS 


When the land is private property, if the ormer binds himself to work 
the land, beginning to do so within the period fixed by the governor (three 
months), he shell be preferred to strangers. Working of such substances 
shall not be consented to without tiie special permission of the owner. The 

xception being when same is to be used for pottery works, or any branch of 
the "favrile" industry. The governors may grant authorization to wori private 
lands for these purposes to any person requesting it, after the institution 

of proceedings br the governor with a hearing of tne owner of the land and 
after receiving the report of a mining engineer and the BE pnOvenenes council. 


(Art. 4, Lew of July 6, 1859.) 


However, such claimant to the mineral rights must adjust his affairs 
amicably with the omer of the surfuce if possible. If the owner protests 
against the digging or boring, the claimant has the right to buy the property, 
lease it, or work it. He rust pay such omer damages, or 4 price that if not 
mutually agreed on, is determined by a board of appraisers, as indicated in a 
brief outline of the mineral wealth of Cuba, compiled by Bureau of Information, 
Department of Agriculture, Commerce and Labor, Havana, Cuba, in 1921. 


Whenever possible, it is customar; to arrange with the owmer to give 
& royalty on whatever ore or oil he may remove from below tne surface. This 
arrangement must be acknovledged before a notary and registered in the near- 
est municipality. In Cuba, such arranzements have proved eminently satis- 
factory in mining operations and are intended to be fair to all parties 
concerned. 
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FORFEITURE 


When the owner has omitted to vay the fixed annual tax, his mining 


‘concessions shall be subject to forzeiture. If after being ordered to pay 


by an injunction, he shell not have acauitted the obligations within 15 cays, 
such concession is deemed forfeited. If the owner proves to be insolvent, 


‘such concession also becomes forfeited. The pronunciation of forfeiture is 


mandatory in the Spanish law. 


When forfeiture is declared, the mine shall be sold at public auction. 
The authorities shall keep the amount of the taxes; the amount for exDenses 
incurred in the proceedings; &nd 5 per cent of the total price obtained by 
the administrative authorities. The remainder, if any, shall be turned over 
to the bankrupt mine ovmer. | | 


After three successive Gactions, if no purchaser is found, the land 
shall be declared free. (drt. 23, Decree-Bases of Dec. 29, 1868.) 


The ovmership of mining claims, dumps, or scoriae may be lost or 
forfeited for five reasons, as follows: | 


1. Nonfulfillment of conditions. 
2.e Bed management. 

3. Insolvency. 

4. Abandonment. 

5. RBenuncietion. 


Notwithstanding the foregoing provisions, mining companies may suspend 
their work for @ period of two years without forfeiture, provided they justify 
their action with good reasons. (Art. 65, Law of July 6, 1859.) The govern- 
ors shall declare the forfeiture after proceedings of investigation have been 
instituted, either officially or at the instance of another by means of a 
registry. (Art. 68, Law of July 6, 1859.) 


Decisions declaring forfeiture according to article 68 of the Law of 


‘July 6, 1859, are excepted. In these cases an administrative appeal lies to 


=~ we 


the provincial council, with an appeal to the council of state by the former 
concessionnaire. Both appeals must be filed within 30 days. (Art. 88, Law 
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ROYALTIES 


The law of July 1, 1920, imposes a royalty fee of 20 cents per 
hectére on land to which mining development rights have been granted under 
concession from the Cuban Government, whether these rights have been availed 
of in exploitation or not. 


After this law came into force, no action was taken for collection 
of said royalties or for the reversion of such concessions to the State in 
case of nonpayment, 8s provided for under laws previously in operation. This 
delay was due to the ambiguity of article 174 of the Basic Regulations for 
Cuban Mining as of September 28, 1914, which left in doubt what governmental 
authority should institute the abrogation proceedings in case of defaulted 
payments. 


The "Gaceta Official" of February 9, 1924, published a Presidential 
Decree which provides that article 174 shall be altered to require that at 
the end of each fiscal year 411 the Federal tax-collecting agencies shall re- 
port to the Jefaturas de Minas all of the existing mining concessions, and 
state with necessary details those who fail to pay the prescribed royalties. 


The Jefaturas de Minas then reports to the Provincial Government all 
delinquents, and the governor issues to each delinquent company a notifica- 
tion stating three provisions, as follows: 


(a) That annulment of the concession is under consideration. 


(b) That demand is made that each concessionnaire shall 


liquidate his past-—due royalty fee to the State, and that annul- 
ment of concession is pending. 


(c) That notification is made to the Administration of 
Taxes and Imposts to continue pressure upon the delinquents for 
collection of the amount due to the State under the royalty 
resulations. 


The Provincial Government summons the interested parties, allowing 
five days for reply to this summons, after which time the governor submits 
to the respective fiscal zone a copy of the preliminary action for annulment. 


Fifteen days after date of notification of the delinquent, if evi- 
dence of payment of such royalty has not been presented, the governor files 
with the Secretary of Agriculture, Commerce and Labor, the documents cover- 
ing the delinquent cases along with his recommendations, and final action is 
taken according to the law. 
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GENERAL TUNNELS 


Every owner of ® mining claim is obliged to permit the passage of a 
general.gallery (drainage tunnel); and to respect the supports of such gallery, 
abstaining from extracting minerals within 2 meters of the walls of the tunnel 
unless he properly strengthens said walls at his own expense. 


The price for the services of crainazse, ‘ventilation: and extraction 
furnished by the constructor of.a tunnel or gallery to any miner shall be 
agreed upon by the- interested persons, and if an agreement can not de reached, 

a valuation shall be made by experts named by both parties and another appointed 
by the governor. The amount shall be decided upon in view of such expert re- 
port and after taking into account the circunstances gurrounding the case in 
question. (Art. 44, Law of July 6, 1859.) , 


EASEMENTS 


To drive general galleries for exploration, drainage, or transporta- 
tion itis necessary to petition for them. If these works are to cross claims 
already granted, the petitioner must previously come to an agreement with the 
owners in case of the discovery of minerals. (Art. 18, Decree-Bases of 
Dec. 29, 1868.) 


Also, avery ines is compelled to facilitate the ventilation of the 
avo inine mines: He shall be subject to the easement of the course of waters 
from adjoining mines toward the general drainage and also to the police regu- 
lations. (Art.°24, Decree-Bases of Dec. 29, 1868.) 


Miners may obtain the free and full use of all or part of the surface 
of their claims for w@rehouses, workshops, bucdles, reduction works, slag and 
waste piles, roads, and other similar pursoses, 211 within the requirements of 
their industry. If agreement can not be reached with owners, they shall 
petition the governor of the province for the immediate application of the 
law of condemnation of property; which is proper in these oases and snall have 
effect within two months. If roads must be extended or opened beyond the 
mining claims, they shall be subject to the general provisions governing 
road. (Art. 56, Law of July 6, 1859.) 


PROPOSED NEW LEGISLATION 


The National Commission for Economic Defense made a study of the 
economic resources of the Republic of Cuba and provosed a mining law dealing 
with mineral combustibles. This study wes made prior to Octoter, 1929, but to 
date no legislation has been passed, and from all reports it does not appear 
practicable to settle this problem in the near future. 
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The so-called Vasquez Bello Bill, concerning petroleum and coal 
concessions, is now pending (January, 19321). 


CHANGES IN CUBAN LAW RELATING TO OIL CONCESSIONS 


The Official Cazette of June 11, 1930, published a Presidential 
Decree, No. 758, June 7, 1930, in which several amendments were made to the 
Mining Law-of September 28, 1914. These amendments relate to applications 
for oil concessions. By this new decree @ concessionnaire is granted a 
year's time to make payment; such payments vary in amount according to the 
number of hectares claimed. Furthermore all applicants are pledged by the 
Governnent to fulfill the following requirements: 


To present a report from a competent engineer or geologist 
within one year3 also to notify the Government of the engineer's 
name, within six months from the date of presentation of the 
avplication. 


To deposit within ten days from receipt of notice from 
the Government, the amount designated for publication of proper 
notices required by articles 50, 51, and 52 of the regulations. 


To pay the Government, in addition to the profits tax, 
& royalty of 5 ver cent free of expense, upon all oil producing 
vells included in the concession. 


This new decree granting claimants a whole vear for exploration be- 
fore having to make any payments at all, tends to encourage oil exolorations 
and lifts the unnecessary limitations formerly placed on petroleum con- 
cessions. The purpose of this decree is to permit individuals to explore 
the subsoil in search of petroleum without the need of obtaining a concession 
or going through the formalities previously required by the law. 
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